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In the Matter of Alternative Regulatory
Frameworks for Local Exchange Carriers
(IntraLATA Presubscription Phase)

BEFORE THE PUBLIC UTlUTleS Ct)·MMlIMrtetH)1~~~~ OF C~UfFORNIA ;::.l ~:.-- .''-'"'' ','.
M~.~S ,-.:' ~ .' -

1.87-11-033 Wf::::l..:;r: _ ,7::.,.

(petition to-ModWf ;:;i;it;j.j~

Filed September 8, 1998)

ASSIGNED COMMISSIONER!·SRULING

On January 25, 1999, the United States Supreme Court held that the Federal

Communications Commission (FCC) has general jurisdiction to implement the

local competition rules of the Telecommunications Act of 1996. (AT&T Corp. v.

Iowa Utils. Bd. (1999) _ U.S. ---' 1999 WI.. 24568, "'6-'7.) In this regard, the

·Court specifically upheld the FCC's jurisdiction to promulgate regulations

implementing the dialing parity requirements imposed by the Act, ago at "'9.)

This decision appears to reinstate the FCC's dialing parity rules set forth in

47 CFR §§ 51.205-51.215, including the requirement that

#.A [Local Exchange Carrier] that does not begin providing
in-region, interstate toll services in ~ state before February 8,
1999, must implement intraLATA and interLATA toll dialing
parity throughout that state on February 8, 1999 or an
earlier date as the state may determine, consistent with
section 271 (e)(2)(B) of the Communications Act of 1934, as
amended, to be in the pUblic interest." (47 CFR § Sl.Zll(a).

In view of the Supreme Court decision, this Ruling withdraws the Draft

Decision of Administrative Law Judge Walker dated January 7, 1999.

Nevertheless, I want to act promptly on the Petition to Modify the

Commission's Decision (D.) 97-04-083 in light of the Supreme Court dedsion.

Toward that end, I need and solicit the assistance of the parties.

J788S -1-
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First, I ask that Pacific Bell on Monday, February 8, 1999, file with the >'

Commission'in this proceeding its comments on when it intends to implement

dialing parity in California in light of the Supreme Court decision and the FCC

requirements on dialing parity. Additionally, the filing should s_tate what

reasonable adjustments Pacific Bell proposes with respect to the notice

requirements set forth in the Ordering Paragraphs of 0.97-04-083. TIlls Ruling

also directs Pacific Bell on February 8, 1999, to submit draft scripts to the

Commission's staff that comply with the substantive provisions of Ordering

Paragraph 14 of D.97-o4-083. The substantive provisions of Ordering

Paragraph 14 state:

"[E]ach local exchange carrier will provide to the Commission
Telecommunications Division and the Commission's Public
Advisor copies of scripts that will be used by customer service
representatives when handling questions regarding
intraLATA presubsaiption. Staff will perform a one-time
review of the scripts to assess whether they are competitively
neutral, and will advise the carriers of any concerns it may
have. Scripts will be deemed confidential, and the contents
thereof will not be disclosed unless the Telecommunications
Division seeks an order instituting investigation or takes
further action with respect to such scripts before the
Commission."

Second, I invite all parties to brief the subject of dialing parity requirements

in light of the Supreme Court decision. The briefs should be thorough and

complete, since (in my judgment) they will form the basis upon which the

Commission will act with respect to the Petition to Modify. The briefs should

address, but are not limited to, the following subjects:

• Is the Supreme Court decision self-executing with respect to the start of
dialing parity, or are further orders or proceedings necessary?

• As a practical matter, given technical and other constraints on the
parties. as well as time constraints on the Commission in issuing its

-2-



02105/99 FRJ 12:48 FAX 4152281094

1.87-11-033 JLN/GEW/ tcg

WPPG-MCJ WORLDCOM 141011

decisionS, what date other than February 8,1999, should the
Commission consider if it considers a time cer.tain for implementing
dialing parity by Pacific Bell? . .

• What adjustments, if any, should be made in the notice requirements of
D.97-04-083 in the implementation of dialing parity?

Parties also are invited to respond to Pacific Bell's reply brief, dated

February 1, 1999, in which the company raises arguments that (i) dialing parity

may be subject to further review by the Eighth Circuit Court of Appeals; (ii) the

FCC rules on timing of dialing parity are merely guidelines for the states;

(iii) state rules may cliffer from those of the FCC, so long as the state rules are not

inconsistent with the Act, and (iv) the settlement agreement adopted in

D.97-04-083 constitutes a waiver as to subsequent changes in the law.

Briefs dealing with these subjects should be filed on or before February 19,

1999.

Accordingly, IT IS RULED that:

1. The Draft Decision of Administrative Law Judge Walker dated January 7,

1999, is withdrawn.

2. Pacific Bell is directed to file COIIUnents on February 8, 1999, stating when it

intends to implement dialing parity in Ca)ifomia in light of the Supreme Court

decision and the requirements of 47 CPR §§ 51.205-51.215.

3. Pacific Bell is directed to state in its comments what reasonable

adjustments, if any, it proposes in complying with the notice requirements set

forth in the Ordering Paragraphs of 0.97.04-083.

4. Pacific Bell is directed on February 8, 1999, to submit draft scripts to the

Commission's staff in compliance with the substantive provisions of Ordering

Paragraph 14 of 0.97-04-083.

-3-
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CERTIFICATE OF SERVICE ~,

I certify that I have by mail this day served a true copy of the original

attached Assigned Commissioner's Ruling on all parties of record in this

proceeding or their attomeys of record.

Dated February 3,1999, at San Francisco, California.

9~C~~
Teresita C. G artio

NOTICE

Parties should notify the Process Office, Public Utilities
Commission, 505 Van Ness Avenue, Room 2000,
San Francisco, CA 94102, of any change of address to.
insure that they continue to receive documents. You
must indicate the proceeding number on the service list
on which your name appears.
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5. All parties are inVited-to·file comprehensive briefs on or before

February 19, 1999, addressing'(but not confined to) matters set forth in this

ruling.

Dated February 3, 1999, at San Francisco, California.

&,;/.;/r ~~
1/ JOSIAH L. NEEPER ;;

Assigned Commissioner

-4-
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BEFORE THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF CALIFORNIA

In the Matter of Alternative Regulatory
Frameworks for Local Exchange Carriers

And Related Matters

(IntralATA Presubscription Phase)

I. 87-11-033

A. 85-01-034
A.87-01-OO2
I. 85-03-078
I. 87-02..025
Case 87-07-024

COMMENTS OF AT&T COMMUNICATIONS of CALIFORNIA, INC. (U
5002 C), CALTEL, MCI TeLECOMMUNICATIONS CORP. (U 5011 C)

AND SPRINT COMMUNICATIONS COMPANY, L.P. (U 5112 C)
ON THE DRAFT DECISION OF ALJ WALKER

MAILED JANUARY 7, 1999
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AT&T Communications of California, Inc. (U 5002 C), CALTEL, MCI

Telecommunications Corporation (U 5002 e), and Sprint Communications Company,

L.P. (U 5112 C) ("Petitioners") submit these Comments on the Draft Decision of

Administrative Law Judge Glen Walker mailed January 7, 1999 ("Draft Decision").

I. THE DRAFT DECISION SHOULD BE MODIFIED TO REFLECT
THE SUPREME COURT'S RECENT DECISION IN AT&T CORP.
V.IOWA UTILS. BD.

The Supreme Court has put to rest any lingering disputes over Pacific

Bell's dialing parity obligations. On January 25,1999, the Court also held that the

Federal Communications Commission ("FCC") has general jurisdiction to promulgate

regulations to enforce the Telecommunications Act of 1996 (the "Act"), including

jurisdiction over intrastate telecommunications. AT&T Corp. v. Iowa Uti/so Bd., _ U.S.

_, 1999 WL 24568, *6--7 (January 25. 1999). In this regard, the Court specifically

upheld the FCC's jurisdiction to promulgate regulations interpreting the dialing parity

requirements imposed by the Act. Id. at -g (upholding 47 CFR §§ 51.205-51.215).

The Act is clear. The dialing parity obligations imposed by Section

251(b)(3) apply to "all" LEes, including Pacific Bell. The exemption granted to Pacific

Bell expires within three years of enactment (February 8. 1999). The FCC's binding

regulations are likewise clear: "A LEC that does not begin providing in-region,

interLATA or in.region, interstate toll services in a state before February 8, 1999, must

implement intraLATA and interLATA toll dialing parity throughout the state on February

6. 1999 ...." 47 CFR § 51.211 (a) (emphasis added). This provision describes Pacific

Bell, and it ends any doubt that February 6, 1999 is the deadline for Pacific Bell to

provide intraLATA toll dialing parity.

In light of the Supreme Court's decision, the Draft Decision reaches the

wrong outcome. The Draft Decision interprets §§ 251 (b)(3) and 271 (e)(2)(B) ofthe Act

to permit this Commission to excuse Pacific Bell from its obligation to provide dialing

2
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parity by February 6. 1999. But the Supreme Court explicitly rejected arguments that

Section 271 (e)(2)(8) reQuires a state commission order to trigger the dialing parity

obligation, and the FCC's regulations also require intraLATA toll dialing parity by

February 8, 1999 at the latest. Second Report and Order and Memorandum Opinion

and Order In the Matters of Implementation of the Local Competition Provisions of the

Telecommunications Act of 1996,11 F.C.C.R. 19392 (August 6,1996) ("Second Report

and Order') 11 59(a), (b). Now that AT&r has confirmed that the FCC has general

jurisdiction to enforce the Act, and has specifically held that its jurisdiction extends to

both interstate and intrastate dialing parity, the FCC's regulations governing intraLATA

dialing parity are binding upon Pacific Bell. AT&T, 1999 WL 24568 at -g ("[S]ince the

provision addressing dialing parity. § 251 (b)(3), does not even mention the States, it is

even clearer that the Commission's § 201(b) authority is not superseded [by state

commissions].")

Any order by this Commission purporting to allow Pacific Bell to defer

implementation of intraLATA toll dialing parity until some date after February 8,1999,

would be void: -[T]he 1996 Act does not authorize the Commission to give effect to a

state order that purports to grant a BOC a deferral, waiver or suspension of the BOC's

obligation to implement dialing parity." Second Report and Order 11 63. As the FCC

has held: "Congress intended the dialing parity requirements that we adopt pursuant to

section 251 (b)(3) to apply, without exception, to all LECs with 2 percent or more of the

Nation's subscriber lines." Id. (emphasis added) Although this ComrT\ission might

disagree with the FCC's interpretation of the Act or its regulation, only a United States

Court of Appeals can set aside an FCC regulation interpreting the Ad.• 47 U,S.C.

§ 402. Indeed. Pacific Bell and other incumbent LECs appealed to the Eighth Circuit all

of the FCC regulations adopted pursuant to its Local Competition Order, including the

regulations pertaining to dialing parity. The Eighth Circuit refused to vacate the FCC's

3
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dialing parity regulations except to the extent they related to intrastate calls. That decision has

now itself been reversed.

To bring the Draft D~cision into conformity with federal law, Section 3A (pages

4-7) and Conclusions of Law 2,3,5 and 6 and Ordering Paragraph 1 should be stricken. Now

that 47 CFR § 51.211 <a> has been upheld by the highest court in the land. it is absolutely clear

that February a. 1999 is the mandatory deadline for Pacific Ben to provide intraLATA toll

dialing parity. Similarly the discussion in Section 3b (pages 7-a) is no longer pertinent and

should be stricken. Attached to these comments are proposed Conclusions of Law and

Ordering Paragraphs consistent with these comments.

Finally. the record makes clear that there is no technology-related reason not to

enforce the February a, 1999 deadline. The Draft Decision properly recognizes that Pacific Bell

is presently capable of implementing intraLATA toll dialing parity; indeed. even Pacific Bell did

not dispute that fact.' Additionally, it is the petitioners' understanding that Pacific Bell has

taken steps in preparation for providing intraLATA toll dialing parity by February e, 1999.

Given the clear mandate of the FCC regulations and the lack of any technical impediments to

dialing parity, this Commission should do that which is necessary to see to it that Pacific Ben

implements intraLATA toll dialing parity by February B, 1999, or as soon thereafter as is

possible.

More specifically, 47 CFR § 51.213 contemplates that state commissions will

review and approve implementation plans to conform to the FCC's dialing parity requirements.

A LEC's implementation plan is to indude, among other things, Na proposed time schedule for

implementation." 47 CFR § 51.213(b)(1). This Commission approved an implementation plan

.
in 0.97-04-063 that incorporates all of the details necessary to implement intraLATA equal

aecess, except there is no time

See Draft Decision at 7 (noting that the only dispute between the parties Is a narrow one over
some of the costs Pacific Bell will incur in implementing intraLATA toll dialing parity).

4
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schedule for conversion of central offices that comports with the February 8, 1999

deadline.

Therefore, Petitioners ask that Pacific Bell be required to submit a ulime

schedule" consistent with its legal obligations, giving notice that Pacific Bell will in fact

convert all of its central offices on February 8, 1999. Pacific Bell must·be required to

serve any compliance schedule it proposes on all certificated telecommunications

carriers in California. Petitioners need this information to commence readying their

operational systems to ensure orderly implementation of intraLATA equal access

without service disruption to customers.

Initial customer notice and education should be left to the IXes. The

Commission should, nevertheless, require Pacific Bell to comply with its customer

notice requirement as soon as possible after Pacific Bell's central offices have been

converted.

In sum. the Commission should revise the Draft Decision to be consistent

with the law as set forth in the decision of the Supreme Court; and it should require

Pacific Bell to submit a time schedule for conversion of its central offices, as the FCC

regulations require.

5
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i.,

Proposed Conclusions of Law and Ordering Para,rapb

Conclusions of Law

1. Pacific has the duty under Section 25 1(b)(3) of the Telecommunications Act to

provide intraLATA dialing parity in California.

2. The Commission in 0.97-04-083 did not address the need for an alternative deadline

for intraLATA dialing parity.

3. The petition for modification is untimely, but the Commission will not dismiss on that

basis.

4. The United States Supreme Court has found that the FCC has jurisdiction to establish

intrastate dialing parity regulations under the Telecommunications Act of 1996.

5. 47 CPR §51.211 (a> requires that Pacific Bell implement intraLATA dialing parity

throughout its service tenitory in California on or before February 8, 1999.

6. The Commission has the responsibility to oversee the details of intraLATA equal

access implementation and approve implementation plans. consistent with 47 eFR

§§51.211 and 51.213.

ORDER

IT IS ORDERED THAT:

1. Pacific Bell shall immediately verify to Petitioners and the Commission its intention

to implement intraLATA dialing parity in California on February 8, 1999.

2. Pacific Bell shall immediately file with the Commission a time schedule it proposes

for conversion ofall its central offices to intraLATA equal access which complies as

nearly as possible with the February 8, 1999 deadline. The time schedule shall.be
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provided to Petitioners and served on all certificated telecommunications carriers in

California.

3. Pacific Bell shall comply with the Commission's customer notice requirement in

D.97.04.083, Ordering Paragraph 8(a}, as soon as possible after completing the

conversion of its central offices to intraLATA equal access.
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BEFORE THE PUBLIC UTILITIES COMMISSION n JAN 2 9 1999 l

OF THE STATE OF CALIFORNIA ~

""": ~w,",

In the Matter of Alternative Regulatory
Frameworks for Local ~change Carriers

And Related Matters

(IntraLATA Presubscription Phase)

I. 87-11-033

A.85-01-034
A. 87-01-002
1.85-03-078
I. 87-02-025
Case 87-07-024

NOTICE OF ERRATA RE: COMMENTS OF AT&T COMMUNICATIONS
OF CAUFORNIA, INC. (U 5002 C). CALTEL, MCI .

TELECOMMUNICATIONS CORP. (U 5011 C) AND SPRINT
COMMUNICAnONS COMPANY. L.P. (U 5112 C)
ON THE DRAFT DECISION OF AU WALKER

MAILED JANUARY 7. 1999

FilE COpy
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AT&T Communications of Califomia, Inc. (U 5002 C), CALTEL, Mel

WoridCom, Inc., and Sprint Communications Company, L.P. (U 5112 C)

rPetitioners") hereby files the attached errata page 4 to the timely filed

comments on the Draft Decision of Administrative Law Judge Glenn Walker

mailed January 7, 1999 ("Draft Decision"). Petitioners inadvertently failed to

incorporate corrections to citations in the comments found to be necessary in an

earlier draft of the comments. By virtue of the fact that this is being hand

delivered to Pacific Bell, no prejUdice is suffered by Pacific Bell.

DATED: January 26,1999
AT&T COMMUNICATIONS OF
CALIFORNIA, INC.
RANDOLPH W. DEUTSCH
795 Folsom Street
San Francisco, CA 94107
Telephone: (415) 442-5560
Fax: (415) 442-5505

McCUTCHEN,DOYLE,BROVVN
& ENERSEN, LLP
TERRY J. HOULIHAN
GREGORY BOWLING
Three Embarcadero Center
San Francisco, California 94111
Telephone: (415) 393-2000
Fax: (415) 393-2266

By; &'7(~ i l/L£i.fJJ.~,"
Randolph W. eutsch
Attorneys for AT&T •
Communications of California,
Inc.

MCI TELECOMMUNICATIONS
CORP.
WILLIAM C. HARRELSON
201 Spear Street, 9th Floor
San Francisco, CA 94105
Telephone: (415) 226-1090
Fa~ (415)226-1094
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GOODIN, MacBRIDE, SaUERl,
SCHLOTZ & RITCHIE. LLP
JOHN CLARK
505 Sansome Street, Suite 900 .
San Francisco, CA 94111
Telephone: (415) 765-8443
Fax: (415) 398-4321
Attorneys for CALTEL

SPRINT COMMUNICATIONS
COMPANY. L.P.
RICHARD A. PURKEY
NATALIE D. WAlES
1850 Gateway Drive, 7th Floor
San Mateo, CA 94404
Telephone: (650) 513-2739
Fax: (650) 513-2737

2
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CERTIFICATE OF SERVICE
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I hereby certify that I have this day served a copy of Notice of Errata re:
Comments of AT&T Communications of California, Inc., CALTEl, Mel
Telecommunications Corp., and Sprint Communications Company, L.P. on
the Draft Decision ofAU Walker mailed January 7,1999 (1.87-11·-033, et al.)
by mailing an addressed copy by first-class mail with postage prepaid to the
official service list.

Executed on January 28, 1999, at San Francisco, California.
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A.85-01-034
A.87-01-002
1.85-03-078
1.87-02-025
Case 87-07·024

1.87-11-033
In the Matter of Alternative Regulatory
Frameworks for Local Exchange Carriers

BEFORE THE PUBLIC UTILITITES COMMISSION OF THE S----,no::

)
)

)

---------------,)
)
)
)

)

---------------)

And Related Matters
.(lntraLATA Presubscription Phase)

PACIFIC BELL'S (U 1001 C) REPLY
COMMENTS ON THE DRAFT DECISION

OF ADMINISTRATIVE LAW JUDGE WALKER

JAMES B. YOUNG
ED KOlTO-WININGER

140 New Montgomerv Street
Eighteenth Roor
San Francisco, CA 941 05
Tel: (415) 545-9450
FAX: (415) 974-5570

Attorneys for Pacific Ben coPY
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The Commission Decision at issue here (No. 97-04-083, April 23. 1997)

det.rmined~ following hearings, that "Pacific Bell is required to implement intraLATA'

presubsc::ription coincident with its parent company's entTy into the long distance market"

(p. 45) and included an implementation plan based. inter alia. on a Settlement Agreement

among AT&T, Mel. Sprint, ORA and Pacific Bell. The parties to the Agreement, referring to

§ § 271 and 272 of the Telecommunications Act. represented to the Commission that it was

·consistent with the law." and it was incorporated into and approved by the Decision. E.g.,

p. 16, 43, Appx. A. The fundamental premise of both the Decision and the Settlement

Agreement is that Pacific Bell's implementation of intralATA presubscription would coincide

with our ability to provide long distance service in California.!

The Draft Decision of Administrative law Judge Walker addresses a petition

filed by Mel. AT&T et. al. to modify the April Decision,2 and the issue presented by the

petition is whether §271 (e)(2) of the Act requires the Commission to order Pacific Bell to

implement intraLATA presubscription on February 8, 1999. The Draft Decision correctly

concludes. based on the "plain meaning of the statutory language and the legislative

history" of § 271 (p. 7), that the Act does not require implementation of intraLATA

presubscription by that date. Draft Decision, pp. 5-8. The opposition comments do not

contend that the Draft Decision has misread § 271.3 Rather. relying on the Supreme

Court's decision in AT&T Corp. v. 10wllUtils. Bd., _ U.S. _ (January 25. 1999)

I E.g•• Joint Motion to Adopt Settlement Agreement Pursuant to Anicle 13.5 of the Comminion·. Rule of

Practice Ind Procedures, Jan. 23, 1997. p. 6.
;r The Drilft Decision correctly conc;luded that the petition was "untimely" (p. 9), a conclusion the
opposition does not challenge.
J Comments of AT&T Communications Of C.lifomia, Inc. (U 5002 CJ. MCt Telecommunications Corp. (U
5011 C) and Sprint Communications Company. L.P. CU 6112 C) on the Draft Decision en AU Walker
("AT&T- Com."., dated Jan. 27. 1999; Com.m:nts of me Office of Retepayer Advocates on the Draft
Decision of Administrative Law Judge Walker ("ORA Com.-), dated Jan. 27. 1999.
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upholding the FCC's general jurisdiction to issue rules interpreting the Act and the FCC's

Second Report and Order (FCC 96-333. Aug. 8, 1996), the opposition parties erroneously

contend that the FCC's rules are now -binding" on the Commission and that the

Commission's April Decision if not revised. "would be void," E.g.• AT&T Com., pp. 2-3;

ORA Com., p. 3.4 The opposition parties are wrong.

First, the opposition arguments assume (without any discussion) that the

Supreme Court's decision immediately and automatically has reinstated the FCC's dialing

parity and other rules. In fact. the Supreme Court has 'partially reversed the Court of

Appeals judgments at 120 F.3d 763 and 124 F.2d 934. and remanded both cases to the

Court of Appeals "for proceedings consistent with this opinion." AT&T Corp., Slip. Op., p.

30. The Supreme Court could have. remanded to the FCC or to the Court of Appeals with

direction to remand to the FCC, but it did not. See, e.g .• Addison v. Holly Hill Co.• 322

U.S. 607. 623 (1944) (direct remand to lower court). The Supreme Court clearly has

affirmed the FCC's authority to issue dialing parity and other rules that are consistent with

and properly construe the Act. The merits of the FCC's rules may, however. be the subject

of further proceedings before the Court of Appeals. For example, the Supreme Court

upheld the FCC's pricing rules while acknowledging but not passing on the challenges to

those rules in the Eight Circuit, the merits of which the Court said "are not before us."

AT&T. Slip. Op.• p. 6, n 3. Thus. there is further work to be done at the Court of Appeilis.

Second, even if the dialing parity rules were not to be reviewed further by the

Court of Appeals. this Commission wou1d not be required to change its April 1997 Decision.

• AT&T et. als' eagerness her. to embreee FCC rules is in sharp contrast to the position thGV are taking in
the SBCS application proceeding (A. 96·03-007). where they ask the Commission to ignore the FCC's
CPNI rules." AT&T et. al., Comments on Alternate Decision of Commissioner Neeper. Jan. 21.1999. p.
8.

2
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As the Supreme Court's decision stat88, where the Act ·entrusts state commissions with

the job" (e~g., establishing prices) the FCC's general rulemaking authority is exercisea "to

guide the state-commission judgments.· AT&T, Slip. Op., p. 17. The provision of the Act

here at issue, § 271(8)(2)(9). unquestionably gives this Commission the authority to

establish the timing of intrelATA presubscription on or after February 8, 1999 (the word

·State" is used 7 times in that section and FCC not at all). As a result, any final FCC rules

in this area Br. only "guides" to this Commission's implementation of intraLATA

presubscription and are not mandatory.S

Third, the opposition arguments that the FCC rules are "'mandatory" end

preempt this Commission's April 1997 Decision, ignore other relevant provisions of the Act

interpreted by the Eight Circuit and not disturbed on appeal. The FCC's First Reeon and

Order stated that its rules were "'binding" on the states (" 101-1 03), in effect preempting

any stilte access and interconnection orders. The Eight Circuit, relying on §251 (dH3)

(preservation of state access regulations), held that the FCC rules could not broadly preempt

state decisions or rules that are otherwise consistent with the Act and the requirements of

§ 251. Iowa Utilities ad. v. F.C.C., 120 F. 3d 753, 806-807 (8 Cir. 1997). The Eight

Circuit vacated the FCC rules, and the FCC did not seek Supreme Court review of that

portion of the opinion. The Commission's April 1997 Decision, as reaffirmed bV the Draft

Decision, properly interprets § 271 of the Act and does not ·substantially prevent"

implementation of the Interconnection requirements of t 251. 47 U.S.C. §251 (d)(3J(c).

The Draft Decision can therefore be adopted even if the FCC rules in their present form

were to be reactivated.

, AT&T at. III. contend that the Supreme Coun -explicitly reject.d· (AT&T Com., p. 3) the O.ci5ion·s
interpAmilton of § 271. But tho Supreme Court's decision does not ref.r to, much less discuss, t 271.

3
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Fourth, there is II separate, independent state ground that requires the

Commission to reject AT&T et. al.s' challenge to the Draft Decision. By entering into the

Settlement Agreement and by their" representations to the Commission regarding that

Agreement, AT&T Ilt. al. have expressly waived any rights they might have had to rely on

any subsequent changes in the law. The Settlement Agreement, which imposes various
'.

obligations on Pacific Bell, was entered into on the express understanding, so represented

to the Commission by the parties, that intreLATA dialing pcsrity would be "coincident with"

our exercise of interLATA authority. Supra, p.1, n. 1. No rights were reserved to modify

the agreement. To the contrary, the parties assumed the risk of any such change, i.e.,

"each expressly assume the risk of any mistake of faw or fact made by them or their

counset. .. DeCision No. 97-04-083, Appx. A, p. 12.' P. AT&T et. al. are, moreover, in no

position to object to sticking to their agreement. When Pacific Bell and the other BOCs

agreed in interconnection agreements to combine UNEs, consistent with the FCC rules, and

the Eight Circuit later invalidated the FCC rules (120 F. 3d 813), AT&T et. al. successfully

argued that we were reqUired to provide combinations.6 The same result should follow

here.

The basis of the Decision's resolution of disputed issues rested, moreover, on

the parties' agreement on simultaneous interLATA entry and implementation of intraLATA

presubscription. Because the parties agreed on the timing, Pacific's requests for pricing

proceedings or regulatory safeguards to protect Pacific's revenues were not considered.

1.97-04-083, Mimeo Op., p. 10. Additionally, it was in the context of simultaneous

'E.g., Joint Prehearing Statement 01 AT&T Communicetions, Inc. (U 5002 C) 8nd Mel
Telecommunications Corporation (U 5011 C) Pursuant to the March 4, 199B, Administrative Law Judge's
Ruling, dated March 11, 1998, pp. 3-6 (arguing that Commission could not depal1 from "express
provision_- of egreements and "'perties intentions in forming'" them).

4
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interLATA entry and presubscription that the Commission ordered neutral business office

practices for PaCific and extensive customer notification by Pacific. The Commission

cannot eliminate the market parity that Is at the core of the decision "!ithout hearings

addressing BII issues.7

For the reasons stated above, the Commission should adopt the Draft Decision of

Administrative Judge Walker that correctly rejects the petition to modify the April 1997

Decision.

Dated at San Francisco, California, this 1Sf day of February. 1999.

~¥~
JAMES B. YOUNG
ED KOLTO-WININGER

140 New Montgomery Street
Eighteenth Floor
San Francisco, CA 94105
Tel: (415) 545~9450
FAX: (415) 974·5570

Attorneys for Pacific Bell

, ORA end AT&T et. 81. would hlllve the Commission require us to implement the various procedures in
the April Decision design.d to "protect" our competitors. when we would not even be in the market.
ORA Com•• p. 3; AT&T Com., p. 5

5
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CERTIFICATE OF SERVICE

~008

I, Gina Lee certify that the following is true·and correct:-

I am a citizen of the United States, State of Califomia. am over eighteen

years of age, and am not a party to the within cause.

My business address is 140 New Montgomery Street, San Francisco.

California 94105.

On February 1, 1999, I served the attached Pacific Bell's Reply

Comments on the Draft Decision of Administrative Law Judge Walker In 1.87-11-033 by

placing true copies thereof in envelopes addressed to the parties in the attached list.

which envelopes, with postage thereon funy prepaid, I then sealed and deposited in a

mailbox regUlarly maintained by the United States Government in the City and County

of San Francisco. State of California.

Executed this 1st day of February. 1999, at San Francisco. california.

PACIFIC BELL
140 New Montgomery Street

San Francisco, CA 94105
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BEFORE THE CORPORATION COMMISSION OF THE STATE OF OKLAHOMA

APPLICATION OF MCI TELECOMMUNI
CATIONS CORPORATION AND AT&T
COMMUNICATIONS OF THE SOUTHWEST,
INC., FOR AN ORDER REQUIRING
SOUTHWESTERN BELL TELEPHONE
COMPANY TO IMPLEMENT 'INT~T~

TOLL DIALING PARITY IN ACCOao,~,

ANCE WITH THE ~OMMISSION'S R~S

AND FEDERAL STATUTE.

)
)
)
)
)
)
)
)

Cause No. PUD980000525

Order No. -.430071

HEARING:

APPEARANCES:

"

January 14, 1999: before the Administrative Law Judge
February 2, 19j 9 before the Oklahoma Corporation
Commission ~~

Ronald E. Stakefu, Jack G. Clark, Jr., and
Edward ,J. cadi~x, Attorneys,

MCI Tele~o~unication. corporation
David Dykeman~$eniorAt~orney

Offi.ce of ',;the G8neral Counsel,
Public ut~~ity Division,
Oklahoma ,COrporation Commission

peborah R. Horq_n, Assistant Attorney General,
Of£ice·of:~he Attorney General,
State of oklahoma

.Charles J.. sch~:~nberq, Attorney,
.' Southw.ste.i;nBel..l Telephone Company
Marc Edwards aria Miohelle Bourianoff, At:.t:.orneys,

~~&T'Commu~ieationsof the Southwest, Inc.
Martha·Jen~~n.;~nd ,Nancy. Thompson, Attorneys,

Sprint Co~~~ications Company L.P.
Dallas ,E.' Ferqujon', Attorney,

WorldCom, ·tnc.
Rick D. Chamber~ain and Mark E. Garrett, Attorneys,

Cox Ok~ah~a Telecom, Inc.

BY THE COMMISSION:

The Corporation Conirission of the State of Oklahoma
("CollUnission") being reqularJiy in session and the undersigned
Commissioners ~ng present a~~ participating, there comes on for
consideration and action ~~ appeals from the Report and

1
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Recommendations of the Administrative Law Judge ("Report") i8sued
on January 20, 1999, reqarding the Application of Mel
Telecommunications Corporation ("HCI"), an MCI WorldCom Company,
requesting the Commi•• ion to i~sue an Order requiring Southwestern
Bell Telephone Company ("SWBT") to implement intraLATA toll dialing
parity in Oklahoma coincide.nt with SWST's, or any of its
affiliate's, entry into the Oklahoma interLATA marke~ or no later
than February 8, 1999, whichever is ear~ier, and to grant such other
and further relief as the Commission deemed appropriate.

prOcedural Hi§tory~nd ,Symmary Qf EyideDce

The "prQceduralHistetrY" ,and the "Summary Qf the Testimony
and positions of 't.he Partie." ,~s sta~ed on pp. 1-15 of the Report
and Recommendat.ions Qf The A,~inistrativ. Law Judge ("Report")
issued on January 20, 1999, &re, except i:.o the extent otherwise
stated h~rein, adopted by the ~ommi••ion and incorporated herein.

Both SWBT and MCI 'filed appeals to' that Report and
Recommendations. Both appeal" cited t.he decision of the Supreme
Court of the United States'in ~T&T.cQrp. et a1. v. IOWA Uti1iti§s
BOArd. at al" U.S·. ~:. (1~99) issued on January 25, 1999
(after the Repor~s ~ssued ~~ this cause), and cited provisions
of the Telecommunications'Act~f1996 (partiCUlarly 55 252 and 211)
and relevant Federal Communication. Commission ("PCC") rules on
intraLATA ~oll dialing parity: (47 C.F.R. SSSl.20S-S1.21S). In
short, SWBT maintained,the Co~&sion could not order implementation
of iritraLATA toll dialing pax:i~ on February 8, 1~99 pursuant to the
Telecommunications Act of 199~ and 41 C.P.R. S51.211 (a), if that
rule was reinstated as to &ub~ance, by the Supreme Court, because
SWBT had not yet. filed, ~nd t.he Commission had not approved, an
imp~ementation plan as require~ by 47 C.P.R. 551.213(a). Moreover,
SWBT argued the Co~ssion co~ld and should delay intraLA~A toll
dialing parity until S~T has ~en qranted authority to provide In
region interLATA teleco~riica~ions,s~rvic•• under the Act. On the
other hanel, MCl:, Sprint Communi.~at.io'nsCompany, L.P. ("Sprint"), the
A1:torney General, and '~he St~~:~ of ,the Public Utility Diviaion of
the Commission ("Staff"), main~.ined the Commission must. or, in any
event, should order' implement~ion·onPebruary 8, 1999, and should
do so on the terms of' an ~p~~men~ation plan that the Commission
imposes on SWBT, such pl,an tt» b. modeled after 'the method. of
implementing intraLATA equal a~¢••s used in the past. for other LEes
in Oklahoma. A~&T Communic~t~ns of the Southwest, Inc. (NAT&T R

)

maintained such imp1ementation,',must occur by February 8, 1999.

The C~mmi••ion, after extensive argument and questioninq
from each Co~ss~oner, encour~g.d ~he parties to negot.iate an~ to
·resolve issu~. relating t.o an ~plementationplan and t.ime schedule.
The Comm.ission rec•••ed the pro~eedinqs to permit such negotiations.
After lengthy privat.e negot1at1ons, the Commission was notified an

2
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agreement in principle had been reached and the Commission
reconvened the hearing. The agreement in principle was presented,
discussed, and agreed to by all of the parties present, viz. HCI,
Sprint, the Attorney General, and the Staff, except AT&T •.

Subsequently, the agreement in principle was reduced to
a writ.ten Agreement and St.ipulation. That Agreement and Stipulation
is attached hereto as Exhibit UA~ and made a part hereof.

Findings of Fact ~.Qd Conclusion. of I,OW

The Commission has j~isdiction to 9rant the relief sought
in this Application by MCl: pu:r:suant to Article 9, SlB of t.he
Constitution of the State of Oklahoma and pursuant to the
Telecommunications Act of 199~~ For the reasons stated by the ALJ
in his Report and Recommendati~n. it is in the best. interest of t.he
public in OklahQma to Lmpleme~t int.raLATA toll dialinq parit.y as
soon as is reasonably pOB.ible~ :

The Conunission has :-carefully considered various ideas
(some of which were· sU9gest.ed,:'by the parties and others of which
were qenerated by the Commisa..ioners t.hemselves) for the orderly
implementat.ion of int.raLATA t~ll dialinq parity in an effort. to
craft an implementation plan for t.he good of the Oklahoma public
and, at the same t~e, in8ure:~fairn~Bs t.o all affected companies.
Now, the Commission has careful~y con~idered the negotiat.ed proposed
Aqreement. and Stipula~ion and ::~inds t.hat. it is fair and reasonable
and should be adopted as an im~lementation plan. in reachinq that
conclusion, the Conun1.ssion e~ress.8 its appreciation for the
industry's cooperation in rea~hinq a responsible agreement.

i:Qrder

IT IS TBEREFORE,TBE~~ORDEROF THE CORPORATION COMMISSION
Or' THE STATE OF OKLAHOMA :THAT t'::': .

, .

1. The appeals of·· SWBT and Hei are resolved by this
Order.

2. The proposed Agre_nt and Stipulation is approved and·
the parties are ordered to·~~ement intraLATA toll dialing parity
in Oklahoma i.n accordance w.i.t:.~ ·if.hat Aqreemanot:. and S'Cipulation. This
Order, together with that A9r~nt and Stipulation, and t.he form
of notice to cu.tomers shall ~nstitute the Commission's approved
implemenot:.ai:.ion plan withln ·i:.he":meeninq of 47 C.F.R. 551.213.

. 3. The implementati~n of int~aLATA toll dialing parity
in Oklahoma pursuant to thi. Order supersedes all dialing pat.t.ern

3
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limitations previously imposed by the Commission as limits on the
state-wide authority already granted to IXCs to operate in this
state.

OKLAHOMA CO~ORATION COMMISSION

~DUc~-
BOB

-,.
I, ;' --

DONE AND PERFORMED ~.',HIS til.. DAY OF FEBRUARY, 1999, BY
ORDER OF THE COMMISSION:,

"
:'

4
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This Aqreement and Stipulation ("Stipulation") is entered

into by the parties who are siqnatories hereto on or about February

L, 1!J99.' In consideratt.:on of the mutual a9reemen~s and

contemplated action by ~h. O~lahoma Corporation commission, the

siqnatories agree on the follciwing terms of the stipulation.

1. The purpose of,: the Stipulation is to resolve the

specific issues involved, in .t:ause No. PUD 980000525, including

those issues ,raised on appe¥ t.hereof and arisinq out of the

January 2S, 1999, decision o,! the Supreme Court of the United

States in AT&T Corp." et al, Vi Iowa ytilities Board. at a1.,

U.S. (1999) r.latin~ to t~ Telecommunications Act of 1996 and

tpe PCC's rules on intraLATA ~ll dialing parity, particularly 47

CPR 5551.205-51.215 (1997).

2. Soutbw.,stern Be.1Ll Tel~phone Company (" SWBT") will
"

ac~ivate intraLATA toll ,dialinq parity functionality in its

Oklahoma network on February ~! 1999.

3. SWBT will processing intraLA'rA. primary

interexchanqe carrier (" PIC'")", changes in Oklahoma on March 25,
.... '.

1999. Such changes are to,~e ~ade for any customer who authorizes

such ~ change, notwithstanding::::thaot=. cust.omer and all oot=.hers may not.
, "

or have not first ::eceived a ".direct bill notice on the approved

form pursuant to the proc.du~s agreed to in paragraphs 4 and 5

hereof.

~~~ir ~tI

1
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4. During the forty-five day period from February 8 t

1999 to March 25, 1999, the following additional implementation

steps are planned:

A. The Oklahoma Corporation Commission

("Commission") will. design and -.implement its own public information

campaign to promote customer a~r.n~ss of the opportunity to choose

a primary interexchanqe carrie~:for 1+ intraLATA telecommunications

service in Okl.ahoma, and

B. SWBT will p~ovide notice of the implementation

of intraLATA toll dialing p~:ity to all interexchange carriers

( "IXCs") and competitive lo~al)i!x~han_qe carriers ("CLECS") known to

be providing se~vice in Oklah~a at this time.

c. A -form of :~irect bill notice to be given to

SWBT's customers will be approved in accordance with paragraph 5

herein and SWBT wil.l cause -t'lilat. approved form of notice to be

inserted in its regular bills. :to customers beginning on or about,

February 21 t 1999, and continuing thereafter in accordance with
.'. .

SWBT'II existing billlnq cycle:;:until al.l cust.omers have been sent

the approved form of notice.
'-

S. The form of notide shall be modeled on those forms of

notice pre~iously approved ~y ~h. C9mmission and shall be modified
-

only.' a8 necessary for the cir6=wustanc:es of this particular case;.

SWBT will propose an init-ial;:- draft of the form of notice and

cirCUlate it to -al.l parties fo'u'review. Any disputes regarding the

text· of t.he form of notice sh~ll be presented to and resolved by

the Administrative Law Judge C'ALJ") at the regular motion docket

on February 11, 1999.

..:

-2 .
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6. An IXC may submit to SWBT for processing any PIC

change on or after March 2S, 1999; provided, however,. if the

customer'. authorization to make the PIC change was obtained by an

IXC before February 8, 1999, the IXC must first notify the customer

that the PIC change will be made before sUbmitting the PIC change

to SWBT for processing. Such ¢ustomer'notice may be, at the IXCs'

choice, by telephone. or in writ'ing. '~othinq in this Stipulation is

intended to modify, super~~de~f.or ~upplant extant rules or orders

regardinq the methods of a~quirinq or verifyinq PIC change

authorizations.

7. By agreeinq to ~his stipulation and intraLATA toll
. '

dialinq parity inip~ementation:P1an, no siqnatory concedes th~t the
. . "

positions expressed by' other~;': on any issue or the plan adopted

herein are based on 'a 'proper i~~erpretation of applicable state or
,-

fed~ral law or jUdicial preced&nt. Each siqnatory also agrees that

the fac~ this Stipulat.ion w~s siq~ed to resolve disputes in.. '

Oklahoma should have no prec'dent.i:~l impact concerning similar

disputes in any ot.her jurisdi~ion.

B. This St.ipulati~· .is the' entire agreement of the

signatories and if it, 'is

then the stipulation is

not ,:~cl()Pte4 by t'he cOmmission J.D. ~,.... .

null":, and void and no signatory to the

stipulation wi~l be bound by ~y of the provisions herein.

g. If th. Stipulatiqn is'adopted 1n ,tgtQ by an otherwise

final Order.of the commission, each of the signatories agrees not

to appeal such an order to 't.he Supreme Court of the St.ate of

Oklahoma or to any other court,;' The parties waive no other rights
:.

3
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under the law including, but no~ limited to, making application for

relief based on changed circumstances.

Date:

For Soutbw stern Bell Telephona Compa~y

By. l ;~4&;z " Data.

tf2;f,;·Z ' ';
By: Date:

..

..~

Date:

Date:

L.P.

::

s'Corporation
, .' I.;

spr.1.~',nt~s 'coms'fny ,
/~ . . ...:', t~{fe~8y;

By:

POor

For

Da~e:

Date:

For Cox Oklahoma Telecom, Inc.

By: Date:

4



SENT BY;LAW OFFICE
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2-10-99 3:43PM; CURTIS. OETTING ETAL~

!'ilulG. Lene
(,tllfMI Cnun!llr.i.
~li.,ouri

RECEIVED

FEB 251999

;# 2/11
Suuthwnlem Hell Tclcllhon8
One Bell Centtr, Room ~5~O
St. Louil, Missaun 65 tOt
Phone jl4 m-4~UO
F"a~ 5.. i41·ODt4

February 8. 1999

The Honorable Dale Hardy Roberts
Secretary/ChiefRegulatory Law Jucige
Missouri Public Service Commission
301 West High Street. Floor SA
Jefferson City. Missouri 6510 I

Re: Case No. TO-99-125

Dear Judge Roberts:

Enclosed. for filing in the above-captioned case. arc an original and fourteen copies of
Southwestern Bell Telephone Company's Proposed Procedural Schedule.

Thank you fOT bringing this matter to the attention ufthe Commission.

Very truly yours,

faJ4~
Paul G. Lane

Enclosure

cc: All Attorneys of Record
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BEFORE TIlE PUBLIC SERVICE COMMIS~b 2

OF THE STATE 0"-MISSOUR~ 51999
. ~~

;# 3111

Petition ofMel Telt:CuJmnunicalions )
Corporation to Require Southwestern Bell )
Telephone Compuny to Implement IntraLATA )
Presubseription No Later Than February 8, 1999. )

Case No. TO-99·125

SOUTHWESTERN BELL TELEPHONE COMPANY'S
PROPOSED PROCEDURAL SCHEDULE

COMES NOW Southwestern Bell Telephone Company (SWBT) amI respectfully

requests the Commission to adopt the procedural schedule discussed herein.

1. Tn lts Order of Janumy 12, 1999, the Commission directed the parties to

participate in a prehearing conference on January 28. 1999 and fa submit a proP05ed

procedural schedule to the Commission on February 8, 1998.

2. At the prehearing conference, it became apparent that the petitioner Mel

and SWBTbad radically different views of the ~cape of this c,;a5e. As MCI will no doubt

Ildvise the Commission, MCI is ofthe view that the Supreme Court decision in AT&T

COl]?oration v. Iowa Utilities Board, __U.S. , slip opinion, January 25, 1999,

moots every issue in this case except the contents of a plan to implement 1+ intraLATA

toll prcsubscription in Missouri by February 8. 1999. (January 28, 1999 Prehearing

Conference, T. 7-8). SWBT !\tTongty disagrees with Mel's characteri?ation of the impact

of the Iowa Utilitles Board case, and specifically disagrees wl1h the notion that the

CommiSSion is required to order the implementatlon of intraLATA totl prcsubscription

before SWBT has received interLATA authority and before the fnte of the primary toll
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camer plan (PTe plan) is decided. (January 28. I. 999 Prl:'hearing Conference, T. 9-12).

SWBT has previously advised the Commission of its view that implementation of l'j

presubscription before SWBT has received interLATA toll Duthority would place it at a

severe competitive disadvantage, and that it was also inappropriate to require 1+

presubscription while SWBT lobored under the burden of subsidizing the secondary

camers under the PTC plan. See Opposition of SWBT to the Petition ofMel. filed

October 9, 1998. Nothing in the Iowa Utilities Board decision changes those views.

3. Mel sei7.es upon the Iowa Utilities Board decision to reverse the 8th

Circuit's order ' which vacated the FCC's dialing parity rules contained at 47 C.F.R.,

§51.205-51.215. But Mel ignores several critical aspects of the decision in its zeal to

require SWBT to implement 1+ presubscription.

TIle Decision is Not Yet Final

4. Initially. it must be noted that the IOWD Utilities Board decision is not yet

final. Pursuant to Supreme Court Rule 45, the decision does not become final until 25

days after issuance. and the decision is stayed by any petition for rehearing that is filed.

Given that the decision was not issued until January 25, 1999. it will not become tinul

until February 19. 1999. ilnd then only if no petition forreconsider8tion is filed. It is

obviously necessary for the Supreme Court process to be completed betore st=eking to

implement the decision.

The Remand Must be Pcnnitted to Take Effect- --------
5. Once thc Supreme Court's decision becomes final, the matter will he

I People: oflhc Stille ofCaJ, v. FS.C.• 124 ~.3d 934 (Rth Cir. 1997).

2
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remanded to the 8th Circuit for C(mliiideration of any substantive mutters which were not

considered because of the 8th Circuit's decision that the FCC was without jurisdiction.

The Supreme Court detcnnined only that the FCC had jurisdiction to order dialing parity

rules. it did not address any substantive challenges to those rules. Instead, it remunded

the case to the Eighth Circuit "for proceedings consistent with this opinion". (Iowa

Utilities Board, Slip Op. at 11). Now that the Supreme Court has detennined the

jurisdictional question. the 8th Circuit must deat with any substantive challenges to those

FCC rules.

6. In addition. when the Supreme Court decision becomes final, the FCC

must also be pennitted an opportunity to address the issue. As the Commission is aware.

compliance with the literal terms of 47 C.r-.R. §51.205·51.215 is impossible given that

the February 8. 1999 deudline will shortly expire. Either concurrent with or tollowing the

remand to the: gth Circuit. it is quite likely that thc FCC will address this issue. For

e~ample. t.he FCC itself may wish to clarify the scope of it~ guidelines to the state

commissions in recognition of the passage of the February Rdate. It i~ appropriate to

permit the gth Circuit and the FCC to address this matter before the Commission attempts

to determine the impact of the Supreme Court decision.

The PSC is Not Deprived of Its Authority to Dt:termine the Timing of 1+ Presubscription

7. Assuming the decision h~'Ctl1nes final, and thc 8th Circuit remuml does not

affect the impact of the FCC's rules, the impact must then he detennined. Contrary to

Mel's position, the Suprcnlc Court was careful to note that the dialing parity roles

provide guidelines to state commissiuns, not a mandate that implementution take place hy

February 8, 1999. The dj~eussionofdialing pnrity in the SUPTtmlC Court's decision is

3
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fairty !\hort, but makes clear that the rules which had heen vacated by the glh Circuit were

guidelines for state commissions to follow, not ab~olute mandates.

For similar reasons, we reverse the Court of Appeal's
detennination that the Commission had no jurisdiction to
promulgate rules regarding state review of pre-existing
interconnection agreements between incumbent LEes and
other carriers, regarding rule exemptions, und regarding
dialing parity. See 47 C.F.R., §51.303. 51.405, and 51.205
51.215 (1997). None of the starutory provisions that these
rules interpret displaces the Commission's general
rulemaking authority. While it is true that the 1996 Act
entrusts state commissions with the job nf approving
interconnection agreements, 47 U.S.C., §252(e)(l994 cd.•
Supp. II), and granting exemptions to rural LF.C~, §251 (f),
these assignments, like the rate-establishing assignment just
discussed. do not logically preclude the Commission's
issuance of rul.~.J9. guide the state-commission judgment.
And since the provision addressing dialing parity,
§2SI(b)(3), docs not even mention the State, it is even
clearer that the Commission's §201(b) authority is not
superceded. AT&T Cory. v. Iowa Utilities Bourd, slip
opinion at p. 6. (emphasis added)

Thus, the terms ofthe Supreme Court's decision makes clear that the FCC's authority is

limited to providing guidelines to the state commission in issuing decisions. This

Commission is not deprived of the riiht to consider public interest issues and fairness

issues. including whether it is appropriate to require 1+ intraLATA toll pr~subs("..ription

before SWBT has interLATA authority and before the fate of the PTe plan has been

determined.

8. It is also elear that the Supreme Court did not intend its decision to have a

preclusive effect on the states because it did not even mention §271 (e)(2)(B), which

unquestionahly gives the states the authority to establish the timing of intraLATA dialing

parity on or after February 8, 1999. The glh Circuit held that the FCC may not generally

preempt state rul~ which are otherwise consistent with the Teleco111municutions Act of

4
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1996. Iowa Utilities Board v. FCC. 120 F3d 753, ~07 (81h Cir. 1997). Thil' part of the 81h

Circuit's opinion was not n:versed by the Supreme Court. The Supreme Court's failure

to discuss §27l{e)(2){B) is a clear indication of the continued vitality of that section and

of the state commission's continued authority over thc timing of intraLATA

presubscription.

It Would Be IJlappropriate to Treat SWBT DifTl:nmtly Than Other Incumbmt Local
Exchange Companies 9LECs) in Missouri

9. IfMCl were correct in its interpretation of the Supreme Court decision.

then the FCC Rule on which it relics must be applied equally to SWBT wong with the

independent telephone companies in Missouri. With regard to those local exchange

telephone companies in Missouri, which serve more than 2% of the access lines on a

nation-wide basis (i.e., Sprint and GTE), there is no exemption available under the

statute. Only the small local exchange telephone companies serving less than 2% ofthe

access lines in the country aTC eligible for an exemptionZ and this Commission has

already detennined that the exemption which it grunted should be terminated. In its

Order of May 22. 1997 in Docket TO-97-217rrO-97-220, the Commission required small

telephone companies to implement intraLATA presubscription by April 1, 1998. In its

Order of March 12, 1998 in Docket TO-97-Z17rrO-97-220, the Commission extended

thc exemption to June 1, and required complete implementation of 1+ presubscription by

December 1. 1998. This March 12th Order is no longer eflective, since it was vacated by

the Cole County Circuit Court in Case No. CV I98·666CC. but even if it bud continued

validity, the exemption would have expired by its terms vo Dece::mber 1. 1998.

1 Section ZS I ({)(2).

5
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These carriers are not in a different position than SWBT. and shuuld be subject to

the same treatment. While these carriers have implemented rresubscription in some

areas, they have not completed the task because of the issues surrounding community

optional service (COS) and the PTC plan. These issues sHeet SWBT at least to the same

degree as the other Mi~souri ILECs.

Mel proposes to single out SWBT fur ~"pe~ial treatment and require immediate

implementation of 1+ presubscription, while the other incumbent local exchange

companies in Missouri would be free to continue under the current system. This selective

enforcement of Mel's intetpretation of the rules is not only inappropriate. hut also

unlawful. If MCI were correct in its interpretation of the effect of the Supreme Court's

decision, then all ILECs in Mis!;ouri arc subject to the FCC's rules and should be treated

equalJy and on the same schedule. To do otherwise is inconsistent with the requirements

ofcquDI protection guaranteed by both the Missouri and United States Constitutions. It

would also be inconsistent with the appropriate treatment ofMissouri consumers, a.s all

should he equally suhject to the benefits and burdens of introLATA toll presubscription.

MCl's Proposed Procedural Schedule

10. MCl's proposed procedural schedule permits only one issue to be

examined by the Commission, i.e., what should the components of SWBT's

implementation plan be. This limit~ umtlysis would deprive the Commission of its

ability under state law and under §271 (c)(2)(B) tn determine lhe timing of SWRT's

l'rnvls10n of 1+ intraLATA toll. The n)mmi~sionhas been zealous in guarding its right~

under the Telecommunications Act of 1996. and should continue to do so.

6
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11. Under Mel's proposal. the Co.mmission would nllt even hear evidence

which SWBT would offer to show that it should not be required to provide 1+ intraLATA

toll service until such time as it has "authority to provide interLATA toll service.

Moreover. SWBT would he deprived of the opportunity to demonstrate to the

Commission that the PTC plan should be brought to an cnd prior to the prnvi~jon of 1+

presubscription. Under Mel's proposal. SWBT would be burdened wilh the requirCtnent

to provide 1+ intraLATA toll service to secondary carriers (where the cost of access

alone exceeds the revenues received), while losing the right to he the sole provider of

more protitl:lble 1+ service to it~ own customers. SWBT can hardly be expected to bear

the burden ofunprofitable toll service to secondary carrier customers without the benefit

of the more profitable 1+ service to its own customers that recoups the lost subsidy.

SWBTs Procedural Pruposal

12. SWBT proposes the following schedule:

Simultaneous Direct

Simultaneous Rebuttal

Hearing Memorandum

Hearing

April 22, 1999

May 27. 1999

JWle 16, 1999

June 21·25, 1999

13. Under SWBT's proposal. the Commission would have its full tight to

examine all of the issues which the parties seck to prescnt. This schedule pennits fun.
development of the issues in prefiled testimony, with u h~ring to he conducted shortly

after the conclusion of the PTe remand docket. This would pennit the Commission to

take into account all relevant circumstances. including the resolution of the l'Te plan

case, in making its decision in the I+ presub~cri"tion case. Moreover, this procedural

7
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schedule would pennit the Supreme Court order to become final. and would pcnnillhe

glh Circuit and FCC the time to take appropriate steps in response to the Supreme Court's

decision concerning intraLATA dialing parity. This proposed procedural schedule would

avoid the very real possibility that subsequent orders from the 8th Circuit or the FCC

would impact the Commission's decision and require revisions.

WHEREFORE. for all the foregoing reasons. SWBT respt'Ctfully requests the

Conunis~ionto reject the single issue hearing proPOl;ed by Mel, and to conduct a

complete analysis pursuant to the procedural schedule proposed by SWBT.

Respectfully submitted.

SOUTHWESTERN BELL TELEPHONE COMPANY

By_r1lt~ad~/I~b~____
PAUL G. LANE #27011
LEO J. BUB #34326

ANTHONY K. CONROY #35199
KATHERINE C. SWALLER #34271

Attorneys for Southwestem Bell Telephone Company
One Bell Center. Room 3516
S1. Louis. Missouri 6310 J
(314) 235·6060 (Telephone)

(314) 247-0014 (Facsimile)
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BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the Matter of the Petition ofMeI )
Telecommunications Corporation to Require )
Southwestern Bell Telephone Company to )
Implement IntraLATA Presubscription No )
Later Than February 8, 1999. )

Case No. TO-99-125

JOINT MOTION FOR IMMEDIATE DECLARATORY RULING AND
ESTABLISHMENT OF PROCEDURAL SCHEDULE

COME NOW, AT&T Communications of the Southwest, Inc. (AT&T) and MCI

Telecommunications Corporation, an MCIWorldCom Company (MCI), collectively Joint

Movants, and file this Joint Motion for Immediate Declaratory Ruling and Establishment of

Procedural Schedule, and, in support thereof, state as follows:

1. On January 25, 1999, the United States Supreme Court issued a ruling in AT&T

Corp. v. Iowa Utils. Bd.1 A copy ofthat decision is attached hereto as Appendix"A" for the

convenience of the Commission. In its decision, the Court addressed, inter alia, the

authority ofthe Federal Communications Commission (FCC) to issue the dialing parity rules

set forth in its Second Report and Order.2 The Court reversed the Eighth Circuit's decision3

which held the FCC's roles invalid and beyond the FCC's jurisdiction to the extent they

_ U.S. _' 1999 WL 24568 (1999).

In the Matter of Implementation of the Local Competition Provisions of the
Telecommunications Act of1996, CC Docket No. 96-98, Second Report and Order
and Memorandum Opinion and Order, reI. Aug. 8, 1996.
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related to intrastate intraLATA dialing parity.4 The Supreme Court not only held that the

FCC's rules were a valid exercise of the FCC's jurisdiction, but also that the FCC's rules

established the boundaries of pennissible state commission action.s The Supreme Court

noted that because the provision of the Federal Telecommunications Act of 1996 (FTA),

addressing dialing parity, section 251(b)(3), does not even mention the States, it is even

clearer that the FCC's authority to promulgate rules on that subject was not superseded.

Consequently, both this Commission and Southwestern Bell Telephone Company (SWBT)

are bound by the FCC's detennination that, pursuant to section 251(b)(3) of the FTA, all

local exchange companies, including SWBT, must provide intrastate and interstate

intraLATA dialing parity no later than Febroary 8, 1999.6 Clearly, the Supreme Court's

decision confirms that Joint Movants correctly demand that SWBT implement intraLATA

presubscription no later than February 8, 1999. Indeed, Petitioner MCl's prayer in the

instant case was that the Commission issue its Order requiring SWBT to implement

intraLATA presubscription in Missouri no later than February 8, 1999 whichever earlier.

California v. FCC, 124 F.3d 934 (8 th Cir. 1997).

__ U.S. at ---' slip op. at 17.

_ U.S. at-' slip op. at 17 and n. 5 and 10.

~e FCC rule addressing the implementation schedule for dialing parity, 47 CFR 51.211,
provides in the pertinent part as follows:

U(a) A LEe that does not begin providing in-region. interLATA or in
region, interstate toll services in a state before February 8, 1999, must implement
intraLATA and interLATA toll dialing parity throughout that state on February 8,
1999 or an earlier date as the state may detennine, consistent with section
271(e)(2)(b) of the Communication Act of 1934, as amended, to be in the public
interest."

By its clear terms, the language of this rule is mandatory rather than permissive and thus
there is no latitude for delaying the prescribed implementation schedule.

2
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SWBT could, ofcourse, eliminate the need for Commission action in this regard by simply

complying with the law on February 8. However, based on statements by SWBT

representatives, Joint Movants expect SWBT to fail to comply with the February 8 deadline.

2. Although it is now clear that, as a matter of federal law, SWBT is required

to implement intraLATA presubscription no later than February 8, 1999, the Commission

should confirm this obligation in the state ofMissouri by issuing an immediate declaratory

order in this proceeding. Even though the lawfully prescribed date will have passed, such

an order would help ensure that there is no further unwarranted delay in the implementation

of intraLATA presubscription.

3. In particular, the Commission should confirm that SWBT is required to activate

intraLATA presubscription functionality on all of SWBT's switches immediately. In

addition, SWBT should be required to accept intraLATA PICs from any carrier that has

made arrangements with SWBT to provide interLATA services to SWBT's local exchange

customers, using the submission and verification procedures currently available for

interLATA PIC changes.

4. The Commission should also order SWBT to file its implementation plan

immediately. SWBT was supposed to have filed that plan at least 6ltlonths ago and has no

excuse for its failure to do so, particularly in light ofits pending request for its relief under

Section 271. SWBT has always known that even in the absence of the FCC's role, it would

have to implement intraLATA presubscription with any relief under Section 271.

5. After SWBT has come into minimal compliance with the Federal mandate for

intraLATA dialing parity, Joint Movants recommend that the Commission establish a new

3
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docket to address customer notice and any additional post-activation implementation issues.

The following procedural schedule should be adopted for use in the new docket:

March 15. 1999 SWBT Direct testimony

March 30. 1999 Rebuttal testimony

April 13, 1999 Surrebuttal and cross surrebuttal testimony

April 14, 1999 Hearing memorandum

April 19-23. 1999 Hearings

By issuing the immediate declaratory ruling and implementing the foregoing schedule, the

Commission can fulfill the mandate of section 2S1(b)(3) of the FTA, and customers can

benefit from increased intraLATA choice as rapidly as possible.

WHEREFORE, Joint Movants respectfully submit that SWBT is obligated to

immediately activate intrastate intraLATA presubscription and file its implementation plan

and respectfully request that the Commission immediately confirm this obligation. Joint

Movants further request that the Commission create a new docket and adopt the procedural

schedule suggested herein to address additional post-activation implementation issues.

4
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Respectfully submitted.

e~~rd~~¥
Lathrop & Gage
2345 Grand Boulevard. Suite 2500
Kansas City. MO 64108
816·292·2000

CERTIFICATE OF SERVICE

III 006

I hereby certify that a true and correct copy ofJoint Movants' Motion for Immediate

Declaratory Ruling and Establishment ofProcedural Schedule has been sent to all parties of

record by courier receipted delivery, by first class U.S. mail. or by facsimile transmission on

the 8111 day ofFebruary, 1999.

(JaJ1-t4aa.t
Paul S. DeFord

s
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htun =accel!.i.nge. "-'1'17 dDilI ftC't •• ) clai... that I:ba AT5T
ftal....d c1al.' Y101Al. r.dl~.l &ftti~~u.c 1... D~ .1:1:•
• nl:i~~~, t&~ ~ompe~!elo~ or o~.~ t~.4e ~~l.tiDD'

~.... O~ Cb' .~ek clatwage.. ",futtL! ft"" ret.lftbut"•••nt Eft' ~he

,.,.,': a.le.".d C..i••

4L n. .~.,""mt i. goYltCA.d b)o D".wal'l 1."'. ... J.d.. _= • :a.

a.~ Atlantic ••••=s. that ~~r ~b1••et~l.~e~e a~r• .m.~t.

A1'c.T ba:.. ftO Z"~v~t to ~~~ng 1':. AlthoU5" 1 ~ lna1ne~, tl\at no'.\CJ'

Dt fUf.\lre e&UI•• ot 1=~1DA ~. b~.l• .,..nt !!,\W\!t\ the 'b~oac1th of tAu

&~LT W6.,poad& tbac ehe ,.t~l~~ .~~en' dSd ~.t ~.lea••

cJ.a1.lq A~LII.inll' ,~ JID.~-...l.... e.ft.u~t or a. _l'e~l~ of

1

..- ...-_.- .......... .... III•
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~ .....-

tu D.~_~ Supnu CCt&.an. IU.•cu••ed ~be

the CDDGeJt of • g.~eral ~.lc••e, one wb~~b 1. 1~t$nd.d

~a CO¥e~ ~~~~NiI--"hilt. ~I\e pa~1.. p:..."c2.lt a"'C! in
mJ.A4, u ...1.J. _ w)a~ tNiy lID not. haft til 'II\1A4, bal: what
~y, n..arthel••• , ari ••. ~eh ,.ftar al ~le•••• a~e tD
~r:lQ ~••• anI! ~.~~ potency, 1t .iii zo8noer. taa1l\ too
4."ge~u. !o¥ ~.~.l••• han~linf. 1. at the a.~ ti-. •
Anetan:: ~1:1I:m 1.0 bulin.IS anI! CDuRS. 'their vAl1cU..ty i.
unc:bellenged.

concl~;~oA that p~~8. c~ld nD~ ~. ~D releaae ala1ml e&.e~ DC

f\lt~. =OM~e~ .V1I~ wben t~e 1'.1..... ware 4'.1Q"nad tel ••ttl.

, ~.-r cit.e5 .oy.~al ~.'I. OD pDUlt, non. at which .~•••
Delawan 1."'. 'ec·. II • I.bac); T ''tar'· s'n' bRm • '751 P.
Supp. s.~ (8.D. PlA. ~"1~ lappl1iD~ Florida 1a.); "'ICv y.
bz:rzn r:n= . '42 r .34 1.0 CStl\ C:1~. :UU) (.ppl~.. x.."t\&c:jcy
18_'. ,

PO ...., .~•• .......
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.w.. • __.~

ift~wa&:U"'" hli..~ eoul' BY.r b. ".01"111d J.D • -r t.ba~ a11CNee:t th.

c:cm411cI .to 1••'18 te ecm~i.a~••~ort af - fr.&l.l. 1:d.l. Ja !S"p NRC

13. Cu-.). C';rt, .n ind, 3'711 v.s. nt C2.JUJ P·C.rt~wy, •

d.len_ac. of!erinl I elm' .in .etUemane ot • eu,it ••I&11l9. ..,,,,,

Cll:MT t.1U1l'_. for &1' ~'W1~~1c:m as"~'~ cel't13 =cmcs.UC'I:. woulA not

~.i.t&D4 tAat • Itft!lar t.~~ cau14 ••••'I~tld the 4ay &f~.~

••r.t.l...."~. -, I WI. fift. t"n \9.DU&l ••1..... .:r'i.••~!f O\I~ gl

act!=- ••~1zt!J lft~=o:1ve n11., c;cn CQftr prglp.~t1'" ccmduet o~

~ ••• cJan-ete: as tlla' ~lA~n.d or il'l t.h. ~rlY1D1 aecUm.

:n ~A. £nstazlt aC:1Cl%\, t.he 11f&;'UA1iI !:If tne ,.". 5l1ttl.muat

.g~~, i. e~e.rly broad lDOugh ~a aQdr••• futq:w ecnd~~.

AT6T nc~~ A:9V.' th.L e..n if tha ~l.a.e doe. COVI~ pglt·

r81.... canduc=, 1t c.n~ot ~.te to pro~!~ _=t£OA. b•••d on

sl.1bseQf.lencly·.".c:.cl u.ac:utozy :p1pt.. A'l'5"r c=t~ that ~o b. an

~tt:ec:~l.. wa.i.var af pre.era!: _:_tutory r1gbl:a, • eon:~.e~ mLL.C

'1zselu4e .Mp~... anc1 \lnm:S.*t_lcabh 1"=;1.Iqe l:.fQZ'~~ 't5 tbele

~L.a~a. Ia& FOMm,,1C,;iep Hark'I' et ...r!s.~ I"~ r.34 J23, ,aB

(l.e Cit'. 1'11). 'rh.!"e~ore. l.t ~\a.~ .laa be the 1;&•• tbiat "ai.YU·..

ef .~.~~~~ry r19ht5 ,~~ ~M~. aa~ ,.t ~." erelteO .usc ~e .~.t.~

-itb ~l~l.rllty •• wall. "w~MZlftDre. by r •••rv1taV~ rtgA~ CO

briAg futve repl..to" "~!o". r.VUliir., l:lS1..... i ••\l•• J.'J'f1'f,
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de1I=,ta'.~•• t21&t it cUd DOt 1zwDcl to COZ'ltIO .1" ~De.~....u 01

ob~.1.m.ni 1JIuaLA'rA tell diem; l'ar1ty. "t.~, it only 1=t..nlS8d

to g~~ up 1~. e.~e.. 0: .ctio~ undar f.d.~l and .t.~. anc!~~~

1....

Sell A~.AU= =nm~••1 tat t~. 1.lIsr..~ of ~M a;nalftMt and

Z'.1"":S~ cue law 8"'1fe.'t. a 41ffe~At con.db.ion. Piz.t.. 101M... ~b8

-ST••Mllt, At"'I' 1181••••4 -.!loy u4 all tlUAft of .,l.i,.. .

w),a-ebazo k:aDlllft or w.aac:lWD. .~:h un n'1.n car lI\1~ .""••qQlmlv

.~i.8•• • De!. b. 1, 8ettl.m.n~ AQI'•••nt &t 1 a. a. 1'~.lB lCSf\1A8e

~. ~••~~~ ~o .bY cla'... .v.~ thOI, taat do =Gt ex1.t at the

tS.W! of ~. _in.meat, that In b...6 = "the aU.gatS-oM ••t fonll

1n u. eOUAt.~3.~i1'l.· i.ncl~i.i.ng the lai.l11r. t.o ~_111'11l~t. ifttr&.LJ.'tA

~ol.l. cU••l1aljf ."i~,.. ~ hrt.h.~.. it wo\,llcJ be ••~~d too

~~:. • PMN nl.a.. 1:0 .peI;1fi~al~Y 1d."t~fy all ht\lZ'a

_tatutory rights tba~ ~Vb= be CDVCrCa. pinal1y. Se11 Aela=:ie

contBaaB tbat !Ja".~..l rc:le..... by th.~: n.'t~re. aboul4 be

COD.tru.~ ~roadly ~Q e~VftT all cll1ml not .Pec1t1~.llv ~xe.p~•• ,

~, '7) r.2d ~4J. '5J 14tt C1r. 1.t~) (~[I'.CAU•• th8 ~cle..c w••

va~ lIft1dly pc_ad, s.t: ""_Ill. t_~ if 'th. ,"T:~'. 1.~8Mell I;Q

allow uy !uea-c clailll8 -IlUn.t ••eIl otber. ~ney tIII:Iu1.15 t1aove dane ItO

10

m B5 '''E'1ItS
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p.ad IC2, a,' ftth C~,.. 1";'J, Sila:t.· dnillll. lIas:D.S. flf (~."'2'

.- rJ'J __ YR'V _tu~. o! • ,.cal~.... ia 'tJoult ~... pqoti•• 4eo~rc

to ••:cl. all .tc.~. !o"vu."l. TUnfo:r.. ~_ n1•••• ' •

•ped.~1e ••wp1:.1on fo:- ftplatasy pRceedUJg. ae~ua11r ".CI&.~.e••

t:bat :ACl cehczo ••:5 of ~ddre.Q1A1 th18 b.uI u. p-m.••illl••

We clo :ftOto r..4 to addn•• tM 11.&M of ....~u~ paal¥'al

~.l..... eaa ever PZ'ec~~ cl.~ae ~••c4 aa .Ub••~.n~ly·.ft.c~

.~.~~~.. be~.~.. .. t1n4 t~.t ~hl. p.rti:Ul.~ ~le... Goul. ~ot

pnclul!B ehe ~1eUlU' cla11M A'l'''l' ••~t. b.:.. a. ~b. puti••

acknGwlaa... Gag~t. have frequently retu..t ~o aeee»t w.i¥e~ of

zJ.9h~. 'W1d.e;;- c.Z't.~ .t'ada;-.1 'U::U~'5 .s••1gnad t.e :urther e"e

pu.blic 1~~.,n.c., au !1t,up:{rh' Mgts", Con· y, ,Sple... c;b;y,J,r..

ptrm-u~, Inc • '7~ ~.,. C1t. 'J~ n.~. C~'15) I-[I)n ~~. ~t t~

cha1c.·or·f~um~ cha1c.·of·l.w cl;u••e o,pe:ate4 ia eaa6am ~~ g

pl'oc,ae~~". watlVe" of • "~Y'~ :1S"~ to pu;,eue ecac\.Icory zoe_cUes

feZ' 1UJ~i.t.Z'\,I.t "1o~.t:!~8, we lftl~lc1 :hAY' :'itU.. ha.i~.t1oZ1 oLD

CCUldatmling ~••,r••",ant. •••;.in.~ p~11c poliCY.·)1 S1)ek x.

".tr~M» 'iNly pcps, Inn h'R .. 181 P.2d 3n, 37~-12 ft.; ("t~ c:i.¥".

~.Ig) t·~~08peet1~ wa1verl I~! ~a~••• of .ct1a~ uad.~ ~~tl. V%%]

wauld be un_~Oft:.abJ,•. -. I y,,,,!:$, Sf 1="'=-.&0,_1 N1" ,en'

......' e10 P. Ivpp. 31, 18 tZ.D. ,a. 1t8!) (ng.zolS1.Ag •

u

A:81S '•••- .....u
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__••••••••1 •• ~•• , .. ,y~•• ,....

I QI.. 104 i' .34 II. .U-'2 11th C'k. 1"') (nl.~C"g F•••ral

&wIployan' 14..1:'11.., Act !'J••ed on ".Cit1~ etatutory ptc:rl'i.~Dft):

,
.aUt~.t ~.V8. n. 1. not. ~ta~ aa4 fellanl policy do.. =O~

l'ftlhi~i.t 'P"._El~' alllOtl' pdv.t. individual. n1•••iJUI ."'CD

c:1.~~.·' h:&t.tton. atU.ctn). 1f)IIn .tatut~e 2:'ely can l:b. uU,l~y

of P~&va~. p.~t~.~ co .s••~t the1% .ta~utory ~1gb~. ~n O%~.~ ;0

=~ibt. ~y ~on~~.ct. ~hl. ,e.~. I.p.c~.l~y t~e ~~ ~be ~.1v.r

eeeu.n-.4 blfar. ~ho•• "igb.t.. evan exUtltd. theAfa~., ... f,j,nd th.~

~he .e~~1._en~ _,ne""ne. 1Ioe. nat PZ'lel"d, .u~'r t~ "Z"~",t12. th.i.

~t.i=, !:»&IJU." tha ~_ ~hb,. tb. 'l"C Ae~ .... 'UltiNtely to

d.c.1'~Ol\ 1~ '1:."'- !pv& Vtj1. 0 lsi· cu. "i~1 wver.~M~47 :trI••, 'thlt rcc

"S.U tiw .utho~~cy ~c order ~t".t.te 1DtZ'IU'J? tell 41al1D8

pilrl~r, T.tli. c:eurc ebOU1&1 de!I!1' ta tbe F't'C'" :lur~ ..dset1e", aft.

dj._¢.. ~bJ.. atniOJl ,,~tAD\lt pr_:illcl1:.. "O.a.r tbe dottz'11\e or

12

---..... ...... ...
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....-

c:.~.UJ.. in e.vt tat =_~.ift .Dale i ••"e "Sol-tift C~ 8I*~~.~

;:..,.tlmCe of .A tnIN.~.t:n~lv. - ..-r .hoa". 1:.. lU.~••d PMUas,

:he OU~cn:INI ot tbt ~'. .a~1I.11111t1eft, 'lit r'r yE CQR5l';:r. 10'

V.I. a"l. aCI U,.3). CN~ e: -. II'OftC;.CR ~o. \mU'gza OQ~.O_.· &1\d

~. allow tM -.geney tt:l -1'P1)' ~tlS ezpert j udgtWllt . ., IJ1",'1;,

'" ~.3~ U11. U2D (D.C. cu. 1"2). ..c.~.. CDl\f~'. c:l••~ly

sra.... ~. J'CC ·~tll."1.11S' .~~i~y Co c:u'I"Y IN'· u.. ,"?l.iIlD••f

1351. XPW' at i ] '9' U., ••t ' ~'J' Wl. ~41'1 ML ·5-&. aft~

»ec:aU8. t_~. 11 ••Wtltlft~i-J. ri.k 01 s.nCOI\.i..t8Q~ d.ci.i.=. 1l -.

do Y••da tu Mz-tt. at ~"i. _etten. "" shOUld tlef.r ~~ ~Qt "ally

",••1"8 1'. illfll....IDl,atlen.

AT.': ""!:mG. cut rohe l1",u,"oI'.1J". of ,. fpl zoit'l\il%y j\Q'L.dic~1Gn

c!o•• ncot lIKten4 ta • le!Jal qu••Ucm that: ia w1thin tu COZlY ent1cmal

~~e"e• .,1 ~M c::o=-t.- -..he'" t:he C:O\Jr: ...111 no~ n••4 .~~. ret'.

technical ~ p~~~ ~~t~.~.· B't i pD·l rntnY'~eetjgn· AI"n y

WriS" %~.bQZ'r: IPs! x'*CF.pb CR" .' r .Jd ZZO. 21'3 Cad C1l"•

• "5). In ~., ca•• , CII. ~'C't. 1.6.nt.U1Ia fcr\J1' fa.eeO%8 t.o c=e14er

J.a. 1!8t..n11"..t~Ql\ wheth..Z' to apply t.~ c!aec~1It.1

lJ

-- _.- _.- ".t.
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.._- -- -_..~.

NO.e16

--..
u» WAetbe~ the que.t.iCNl tit ie.u. i.. w~l:JU" the

e=vu'CioDal upe~.il:~ of ='U"". or wh.thel' it 1"..,,1.,..
teelm1c:aJ .. ,DUay "'~.I'et'.. ,,~thi1\ the .pnG7 t.
plZ'Ucul_ t~l• • f upen.a.••,

rlJ ••,bazo t". ~.tiDD at 1;clIe t. I'&rt10\&.1.vly
w"~a ebl .pllq"" • .u..8nt1cm,

Col' vM1:"'~ ~n pie;,. a .~~.nt£.al MaPZ' II:
1ae=-1.t.lI~ N11a;.: Ud

(4J ••dlezo a mol:' -wl1cat1DO tD the os-c,. baa .an
tftlde •

.Ida at 122. I.~.~" t~, .cUOD. only Z'.~•••• str.:Lghtto~d

~~lJc.Lan of etatut=Y ccm.tnsct£OA, .0\Ift.~a.~. that ... .....n;l,••t1y

IMdjt;, rn. Y• .., Tra ; •. %PO .. ! '1:1 F. ,~p. 141. I;~ (P. Colo.

tll'I) ••T't' •••en.. that ~M da::trizle at ps-itna='Y :lu.:.i.MJ.e-~cm 408.

M~ apply to the iucant .ct~cm.

-"0 fa..cl !cu:mw.. .&.Llte tell' .app1r-j,nw cba t!Oc~J"1na at pd.",.:y

~ur~..s1c~~c:m. IJ'1 .VIIzr ;a•• ~M ~..ttDn i. whe:.b.~ ~_ ra••oll.
,

ftO-e ••JrJ". "hl'eh.r a co.arl ""o"ld at_p tn .,ut d.c:U••., i ••".

"fon &A ....ClY' aw. ~hc oJ:IPa:t"c.wai~y ~Cl do .0. "10fta:'. ~_ J'CC " ••

\4

"" .. ·w IIUS1 ".lS
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• •••

•~~.&q ;I1I1.d OA ~M U.". _foar. ~. c4 Fl'IIU1sa".' ,nou.1at.£.ah'

••ipIC to .eoCft9~15b uaetly wbat Mia! hq\l••\. ~ tAJ.a acrticm.

kof". t.~.. r.~l.d.an. _n vac:.ted.••11 A~l.atJ.o P&"OPD••4 .DC!

~ Yi~1n1a .cc ord~d aa i~lemefttat1o~ .~e4ul. ~o •••t the

,.~Z'u.ry If 1'" "lcSU,na, In atber wrd•• tn. Ag.ncy had 1••.,.

:\11•• )Nt ..... and i., ~....n~.d rftlll itapl....zatinr ~.. _.au•• 0:

doctr.i.At of J'&"i~.ry 'Uf:J..I!iat~an .~ld be appl~.4. we ~_ .,1.~~

qp'1y taa" ~••~ ~ft avalua'i.ftg tJU. 1••ue.

e. Ta .he PMIa"", lithiA ;h' SlnY·ntiRP.l 1!P'1i'nv' Rf
'l"dge·'

the ~on~t1=&1 .x.per1.nc:~ of j~d,... AT'T ... "". t~ d.tU'ft1...

wlwtM% tM • .1"",11 l&ft5YY. of tho :L1.e AI:~ K'.~;'''.. tM

:1'1q'l..e=~at.iDft cf l"t~••t.t. Lncl'fJ"ArA ~o11 di&1t.1\;- paric)" ~

P.bnary 1_ u ••.

15

sa _ ,_ ..s.,
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• T, eM QV"th'R 'tn1s"']:)Y ",UbS, I,e .,DO" .p, .£r.t'O"~
"nt, .,~=4 ~I 01 ~... C.at .... ..t.hcl' tile li\la.-:iDR a1:

i ... 1a p1••4 ..Z't:i.c:\Ilearly "tth1" t.M ••~" cU.a~tlDl1. 'tht•

••ft.iClft p •• 'a .... _.ut: ., ~", cu..qt. IIlt,,-a tM•• p..n!......

CG~~ he ~nd w1~t. nach1cl; 1:13. lIu'1'tI or 1:.'" c:l&lm batal'.

11'. 'a~ i ••\I. laafon 1:ke CIt\aZ't ~. wb,tb&z tlle 11S1 Aso~ c:n..t •• a

RaC'RGZ'Y nqu1~t tbat ace. l,.l-.nt ~tnn.~. s.e~aLATA eol~

d1a1i.Dv DU1t~ W 'ebnaZ)' I. 1'" in ~be ....IIC. at regulatio". or

AI:~antic to ofter cl1&lin9 p.ri~y for all iDtraLA'rA toll caU.,

1ac~ud~ag iDt~••t.C. in~.~TA tall ea118. bY .~rr I. 1111 •

••:vie•. '" 'cation

2711.) (2J fit includ•• th~ tollowln! 11mita~1an:

• I , • 'cae _y .r.: rewin- _ leU oper~till; ~1\V to
i""P1 '''D1: int2'.u~ Coll di&lj,~!J pu1t.y in t.hat .t&t.
ba:a:w • .'11 aperat1ft; c~any ha, beDft V~~•
• "c".U:y 1INhr ~b1; IIIUI~ion co pnNUO ,i."~e=U.IJ'A

••"1e.. ClI'1,tnac::i.;ag' La\ t.,.t Stale ~ _f~. :a )Ie....

dca' J"unaaxy ., 11". ",ni,.:never i. H:'11er.

AT.,. c:pe. ~bae I 251 UlJ [3' c:ea~....n .~.o:L",~...ty bI i"p!....at

JO

5lII ••••'~ .....1"
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.... -_.--. ....... .-...,......

dialiag ....~l" ••4 that. • ~'1 ,a) (2. (8) onl1'" po.q,aa•••d ....._~

ot Chi. ~~na.ll~ un;&J. r~ I, 1'" at. ~ latR.t. It

•••wtl tJlac. ."Y ePP 1'At.'IJ'n~al.iM\of ~he•• tva ~~.~.... WO'Ud

~lt f~ It_ .1qtr8.' Ilutr e=gZ'll.. P1&IC~" 111\ lSCe to i"'P"-.at

e~lUg ~.~j.ty.1

my C'OIII:%'aIl-:. ae11 .~1.",~:lC: carattDdII c~t. • 3!rl f~J t~' .~. not

~.~e an)' .£th·...t1v. Qacy ln t;h. aat8enr. of Pee or .~at.

"'S\llati.""••

• yt~1~V ~I' 11l1p1......nt. ~h. 1~" Act'. nlllYia-.....n~. to tM FCC eA4.

with 111aicatic:rn.. tD tb. a't~~Q.. 8.11 "~lanl::'C: f~r~M~ .~~. -eh.e

• AT,;: .1.0 DOt•• tb&t Dell At'1."t1e' I pa%'tn~ h•• p~vj.Cl\M~Y
~ckn~1edged It. ~1i9.t~on to ~Dt~i.t. ~all di.l1ft! pAZity ~
P.~~ If ~J'. X~. ~Q~. ~2. at.' ~5; ~lel'., Dell
~~lent.~c CocpllI:'6t..i.cm .~.~... ~_t the I,J& ~ nqu1:•• j.~. 1IQC.
~o pn91da lUal1ftg pal:'ity ..!~ ftsr1cm.l toll 1:&11. • . • 'When
[Chay) =~ p~yide lQDg iilt'~Ge ••~~=. ~r by PeD~.~f. 1"'.
vha.I;~~ C_.I C.1.:e.t.· rJ,. Ex. c:. f'\Ir'e".nIOf', 1n ita ~'J'

aUftQ.l rap~, ••11 At1ane1c ~crpo~~1~ .tace4 ~~.t it .~e~ea

·~o cf!~ 1at~atA%A ~.~lerip~1on in Na~yl.nd. " ••••cbU••tt.
an4 Vi~g1n1a ~a1nDle.a~ Wl~ O~ ~:f'Z1Df of 1c~g ~.taac•••~.a."•• ~n ~ho•• eft.to••• 0;: by feblNIIY t. 1.U••• nqu:.n4 ~
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-: TIoICM'" J. VILSACK
GgV!AMOR

SALLY J. PECn!"IO~
LT. GOVERNOR

IOWA UTILITIES BOARO
lOW... DEPARTMENT OF COMMERCE

UTILITIES BOARD DELIBERATIONS

us WEST COMMUNICATIONS, INC.
Docket No. SPU-9S·10

February 5. 1999

The attached issue sheets are designed to provide the audience with a summary of the
.issues before the Board for Decision in Docket No. SPU-98-10. The issue sh~ets are not
part ofthe record in this contested case. Each Board member will base their findings on
the entire record developed in this proceeding.

The Final uDecision and Order" will be in writing and served on the parties when the
decision is issued. The Ordcrwill be made available through the Board's Record Center
and the electronic bulletin board.

350 MAPLE STREET I DiS MOINES, IOWA 5D3'1-C089/515-281~SI" Ita. 515-281·5328
t.=:JI.",..",*te .ia.us!;ov*tTImentlcomiutiUutiJ.htm
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US WEST COMMUNICATIONS, INC.
Docket No. SPU·98-10

ISSUE 1

Should existirJg customers who do not pick an IntraLATA carrier continue to
receive 1+ IntraLATA services from USWC?
_____---"'f-E-"S....<--g R'QfSd,v (i5<rl<Z a'~rq.Q/ ry

77J C"~tP~se'
ISSUE 1A

'fdCI
If the answer on Issue'1 is, --NO," ~

What time should be allowed before customers are required to dicdr .Dt"*((P!7V-ii
access codes or are defaulted to another InterLATA carrier? -

ti.lA ~'-- /
~ '1

114G S L Ifr1 "., / "/~

1
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us WEST COMMUNICATIONS, INC.
Docket No. SPU-98·1D

ISSUE 2

Should the USWC plan be implemented on 4110/991

L1E5

4/lolt:fCI

2
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US WEST COMMUNICATIONSI INC.
Docket No. SPU-eI·10

ISSUE 3

Should the USWC customer notice include a list of IntraLATA carriers
and the carrierls telephone numbers?

/ES

3
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US WEST COMMUNICATIONS. INC.
Docket No. SPU-98-10

ISSUE 4

Should directory assistance calls dialed as 1+NPA-555-1212 sUbject
to IntraLATA presubscription?

~f"5 - fu Ii6t C- ~c ef/n~
15 T1-1-~ ,- ~-r:s (5 4

~1V6: ... .]) loS~ee-. c&-z-

4



02/05/99 FRI 13:31 FAX 303 291 6333 MCI WESTERN PUBLIC POLIC ~008

US WEST COMMUNICATIONS. INC.
Docket No. SPU-eI-10

ISSUE 5

Should USWC be permitted to market its IntraLATA services to new
customers on the same call as the customer is given a list of carriers
to choose from?

ISSUE SA

Should the Board, to ensure neutrality for new customers calling
for initial service, approve all service representative scripts?

tJ/A

5
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US WEST COMMUNICATIONS. INC.
Docket No. SPU-18-10

ISSUE 6

Should Dew customers who do not pick an IntraLATA carrier receive
1+ IntraLATA servi customer's InterLATA carrier or be
required to dial a access code.

6
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US WEST COMMUNICATiONS. INC.
Docket No. SPU-18·10

ISSUE T

What time should be allowed for carrier notification to USWC for
inclusion in the selection listing?.

7
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US WEST COMMUNICATIONS, INC.
Docket No. SPU·98..10

ISSUE 8

The USWC implementation plan states in part, "US West will begin
accepting carrier-initiated changes for an Intr.LATA selection on the
date of implementation." Should this restriction be removed?

8
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.US WEST COMMUNICATIONS, INC.
Docket No. SPU-98-10

ISSUE 9

Should USWC be permitted to set 30 days prior to the implementation
date as the earlie.!t authorizatjon date that end users may sign orders
for change of service to an another carrier?

~f)- "5H~~ ~~ ~p~

~ r /,Xts ~~ re
~~~~

9

~~ f(?:5jJfLC7'to/V.

7lu:-
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US WEST COMMUNICATIONS, INC.
Docket No. SPU.98-10

ISSUE 10

Should the IntraLATA Preferred Interexchang8 Carrier (PIC) change
charge be the same as the Int!tL:ATA PIC charge, $5.00? PIC charges
are accessed to end user customers.

10
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US WEST COMMUNICATIONS, INC.
Docket No. SPU-I8·10

ISSUE 11

For how long a time should the one-timewai~PIC change
charge be available for customers, 60, 90 or~ This period
starts with the implementation date.

EeL =
Pi) -
A- T ::::.

\2.. 0

fLo

'10

11

n
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US WEST COMMUNICATIONS, INC.
Docket No. SPU-98·10

ISSUE 12

Should USWC be allowed to recover Its conversion costs in an Equal
Access Network Recovery Charge (EANRC)? EANRC charges are
assessed to all carriers, including U S West.

12
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US WEST COMMUNICATIONS, INC.
Docket No. SPU-98·10

ISSUE 13

If the answer Is YES to issue '12:

A. Over what timeperio~
~ ()f'/7~

B. What costs are recoverable?
O~r .()J£" CJfP'j77JL ::: ~'tf- 96- fJ

c_As~~n ~:;f"~si~$X" hr- .~~~.. ~ 7»,e/~ ~~)~
. U'swe P/~e Czbr S-;nIfPt ~IU

1. Total Intrastate ac:cess minutes? (IntraLATA and
InterLATA)

(!) Total originating intrastate access minutes?
e""~e1) t!'AJ cS-TlE PI! e<. e::Oew-r

3. TotallntraLATA originating minutes?

13
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us WEST COMMUNICATIONS, INC.
Docket No. SPU-98-10

ISSUE 14

Shauld the waiVed PIC charges be @vered through the EAR~r
bulk billed to the carrier?

t:A«N~

6Ul.Jii:. BIGLI,v~. (PT:!7- , ,S"77:'d-oV~ r
~ T /r S. ATeJ-c.c. €V
III~A'~-:-"./ ~r- """...,..~ V1.ss-~

14
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US WEST COMMUNICAnONS. INC.
Docket No. SPU·18·10

ISSUE 15

,

For either new c;ustomers or old customers, choosing an InterLATA
and an IntraLATA carrier, should there be just one PIC charge?

[This is not a disputed issue, but the Board will consider the need to
modify the plan during Its deliberations]

15
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US WEST COMMUNICATIONS, INC.
Docket No.. SPU-98·10

Issue 1&

Should customers' existing ImerLATA PIC freezes be extended to
Intl1lLATA PICs?

'11:5.J f:xJr, A/t!J1 Ft/If<,

11fI{77~ 120" .DA-~ ~1·eO
)

( t?TA -r- ~~ ~-rz, (G SJ:I'\$ 7 4JC""'

11w~ ji..Ao/e)

18
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us WEST COMMUNICATIONS, INC.
Docket No. SPU-18-10

ISSUE 17

Should USWC be prohibited from implementing IntraLA1A PIC freezes
for one year?________"'0,

17
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US WEST COMMUNICATIONS, INC.
Docket No. SPU-98-1D

ISSUE 18

Approval of CU8tomer Notice Form

USWC ra sed customer notice is A ch
BOARD STAF proposed customer notice modeled after the notiee in
Colorado is Attachment B

18
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us WEST COMMUNICATIONS, INC.
Docket No. SPU..fJI-10

ISSUE 20

Should USWC be required to provide their end users a fresh look at
IntraLATA ton services covered by existing contract provisions?
A fresh look would prevent the imposition of termination penalties or
liabilities on customers.

20
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Attachment B

NOW YOU HAVE AN ADDITIONAL CHOICEU

You may now select a company to handle the long-distance caUs you make within your

LATA.· Your choice will become effective beginning Apnl10, 1999.

Iowa has ftve tATAs. One LATA includes the entire 515 area code. Two other LATAs

make up the 712 area code and two LATAs make up the 319 area code (see map

below). Currently, U S WEST provides alt '+Iong-distance calling within a LATA. Now

your may choose the company you want to carry these calls.

Your decision wlil not change your local telephone service provider, nor the company

that handles the long-distance calls you make between the LATAs and outside of the

state. Your decision also will not change your existing local calling area.

In the coming months, companies that plan to offer long~istanceservice within your

LATA may contact you through telemarketing, advertising, or dlred mail. The

information proVided may help you make your choice since each company's rates, plans

and policies differ.

To change the company yo~ want to use, c.JI the business offi~e of your ehosen

company. A list of companies you can choos. from. with their ton free business

office telephone numbers, is included with this notice. If you do not elect to make

a chan!i8, U S WEST will cDntlnue to be your provider far 8111+ long.odistance

calls within .yaur LATA.

You may change your long distance provider for calls made within your LATA one time

at no eh8rge througl;1 August 8. 1999. After that date. if you make iii change, a $5.00

service order charge wi' apply.

This notice has been approved by the Iowa Utilities Board.

• A LATA is. L0121 Access Transport Area. Your LATA is indicated by the section of

this map that includes the area code Where you live.


